I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11
C. SCHM DT TRUCKI NG, | NC.

No. BK 87-40032
Debt or .

EQUI PMENT LEASI NG, | NC.,
Plaintiff,

V.

C. SCHM DT TRUCKI NG, | NC.

N N N’ N’ N N N N N N N’ N’ N

Def endant .
MEMORANDUM AND ORDER

This matter is before the Court on Equi pnent Leasing, Inc.'s
(" Equi pnent Leasing") Petitionfor Paynment of Adm nistrative daim C
Schm dt Trucking, Inc. ("Schm dt Trucki ng") and Equi pnment Leasi ng
entered into four separate "Lease Agreenents" pursuant to whi ch Schm dt
Trucking "l eased” four different trailers fromEqui pment Leasi ng.
Mont hl y payment s under each Agreenent were $500. 00, al t hough t he nunber
of paynents varied (one Agreenment provided for forty-two nonthly
paynments of $500.00, while the other Agreenents specified,
respectively, nineteen, twenty-eight and twenty-four nonthly paynents.)
The basic ternms of each "l easi ng" arrangenment were al so enmbodied in
f our separate handwitten docunents. These docunents (referredto at
t he hearing as "si de agreenents”) are witten on Equi pnment Leasi ng
i nvoi ces, and provide that if all paynents are ti nely nade, Schm dt

Trucking may have titletothe particular trailer for $100. 00. (One of

t he docunent s does not expressly state that paynents nust be tinely,



but provides
instead that titleisto betransferredto Schm dt Trucking after all
paynments have been "made as schedul ed. ")

Equi pment Leasi ng seeks to recover the "rental " due fromthe tine
the petitioninthis casewas filed (January 16, 1987) until thetine
that the stay was lifted (June 24, 1987). Plaintiff also seeks to
recover "rent" fromthetinmethe stay was lifted until thetinethat
thetrailers were actually recovered. Inaddition, plaintiff seeks
$7,435.00 for the al |l eged damage to the trail ers, as well as costs of
repossessi on. Schm dt Trucki ng contends that the Agreenentsinthis

case are security agreenents and not "true | eases, " and t hat Equi prent
Leasing's adm nistrative claimshould therefore be deni ed.
There are certai n general principlesthat apply in determ ning
whet her a particul ar docunent is al ease or a security agreenment. For
exanpl e, "[a]lthough an agreenent is denom nated a | ease, if the
substantive provisionsindicateit isinfact asale, it will be deened

a sal e. The parties cannot change the | egal effect of aninstrunent

sinmply by givingananetoit." Inre lLoop Hospital Partnership, 35

B.R 929, 932 (Bankr. N.D. Ill. 1983). "The instrunent nmay di sgui se
actual intentions andthereforeit isinportant to anal yze beyondthe
docunent's face." 1d.

Section 1-201(37) of the Uni formComerci al Code establishes nore
speci fic standards for determ ni ng whether aleaseis a"true |l ease" or
a security agreenent. That section provides, inpertinent part, as
foll ows:

Whet her aleaseis intended as securityisto be
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determ ned by the facts of each case; however,
(a) theinclusionof an optionto purchase does
not of itself make the | ease one i ntended for
security, and (b) an agreenment that upon
conpliance with the terns of the |l ease the | essee
shal | becone or has the option to becone the
owner of the property for no additional
consi deration or for a nom nal consideration does
make the | ease one intended for security.

Section 1-201(37) has beeninterpreted as requiringtwo basic
el ements for a security agreenent toexist: "1)[T]hel essee nust be
obl i gated t o make rental paynments roughly equival ent tothe | eased
property's cost plusinterest, and 2) the | essor nust | ack a resi dual
valueinthe |l eased property at theterm nation of thelease.” 1d. at
933. Afindingthat thelessor possesses no econoni cally nmeani ngf ul
residual valueinthe property at the term nation of the "l ease" nay be
i ndicated "by the existence of a nom nal option price roughly
equi val ent tothe fair nmarket val ue of the | eased property at t he end
of theterm.." 1d. If, however, "the parties antici pated that the
property woul d have si gni fi cant market value at thetine the optionto
acqui re woul d be exerci sed, the |l essor has a residual value inthe
property and a lease is indicated.” 1d.

I nthe present case, the docunents entitled "Lease Agreenents” did
not contain an optionto purchase as describedin section 1-201(37) of
t he Uni formCommer ci al Code. The "si de agreenents,"” however, expressly
provided that i f tinely paynments were nade, Schm dt Trucki ng coul d have
titletothetrailers for $100.00, clearly a nom nal sum Schm dt
Trucki ng cont ends that t hese "si de agreenents" are part of the "Lease

Agreenents, " not separate contracts, and indicate that the parties

actually intended to enter into a security agreenent. The Court
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agrees. The Court specifically notes that the date onthree of the
"Lease Agreenents” and t he dates on the i nvoi ces, or "side agreenents, "
are exactly the same. The other "Lease Agreenent” is dated April 5,
1986, while the corresponding invoice is dated April 7, 1986, a
difference of only two days. Theidentity in dates clearly suggests
t hat the invoi ces were i ntended to be part of the agreenment between t he
parties. Sincethe agreenents contain a clause giving Schm dt Trucki ng
the optionto purchasethetrailers for a nom nal sun at the end of the
"l ease,” the Court finds that the agreenents are security agreenents as
defined by the Uniform Comrerci al Code.

Accordi ngly, for the reasons not ed above, Equi pnent Leasing's

Petition for Paynent of Adnministrative Claimis denied.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 3, 1987




